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STATEMENT OF THE CASE 


This is an appeal from an Order of the United States 
District Court for the Southern District of New York (Stewart, J.) 
denying plaintiff's motion for a preliminary injunction and dis- 
missing the complaint. 

Plaintiff-Appellant (hereinafter plaintiff), Luis Fuentes, 
filed the original complaint in this action on December 21, 1973. 
The complaint alleges violations of plaintiff's rights under the 
First and Fourteenth Amendments to the Constitution of the United 
States as well as violations of New York State law. The gravamen 
of the complaint was the defendants' bringing charges and unlawfully 
suspending plaintiff on Octoberl6é, 1973 from his position as 
Community Superintendent of Community School District Number One 
because of the exercise of his First Amendment rights to free speech 
and political association. The defendants were the members of the 
School Board of District Number One (the "Board"). Only one 
defendant, defendant Richard Lee Price, has filed an answer to the 
complaint. 

The suspension of plaintiff was enjoined by the United States 
District for the Southern District of New York (Stewart, J.) ina 
companion case which challenged the election of the defendant Board 
because of racial and ethnic discrimination in the election process. 
Coalition for Education in District One v. Board of Elections, City 
of New York, 370 FisSupo. 42° (S.DGN. Ys £374) aff'd. , 495 F.2d 1090 


(2nd Cir. 1974). The Court in Coalition ordered a new election for 


ae 


all seats o:: the defendant Board. 
After the court-ordered election in May, 1974, five defendant 


plaintiff. 


members of the Board, again brought charges against the 
On August 8, 1974, plaintiff was again suspended pending an adminis- 
trative hearing on 41 charges brought against him. 

On August 18, plaintiff moved to supplement his complaint to 
add the facts surrounding his recent suspension. He also sought 
a temporary restraining =r and a preliminary injunction to rein- 
state him to his rightful position and to enjoin the administrative 
hearing against him. On September 4, 1974, the motion to supplement 
was granted, but the temporary restraining order was denied. 


On September 27, 1974, after = nding tl first administrative 


hearing, plaintiff j noved to enjoin all further administrative hearings. 


J 


On October 11, 1974 the District Court issued a temporary restraining 

order, enjoining the administrative hearings pending an evidentiary 

hearing before the Court on the questions of bias and prejudgment 

on the part of certain defendant Board members, who, as part of the 

administrative process, were to determine the veracity of the charges 

which they had preferred against plaintiff. The hearing was also 

to consider whether the administrative process was inadequate or 

futile and had to be exhausted. On October 21, 1974, pursuant to 
rict Court reversed 

ctober 
order agains the administrativ hearing, and mandated 


proceed. 


On November 12, 1974, following evidentiary hearings, the 


District Court, from the bench, denied plaintiff's motion to enjoin 


the administrative hearings, finding that neither the hearing 
officer nor certain Board members were impermissibly biased and 
that the administrative process was constitutionally sound. 
Immediately thereafter, plaintiff successfully moved for reargument 
and reconsideration and oral argument was heard on December 2, 1974. 
More than three months later, on March 18, 1975, the District Court 
affirmed its November 12 denial of plaintiff's motion to enjoin the 
administrative process, and denied his motion to lift his suspension 
and dismiss the charges. The Court also dismissed the complaint in 
all respects, never reaching plaintiff's First Amendment claims. 
(Memorandum of March 18, 1975). 
On March 19, 1975, plaintiff moved orally for reconsideration 
the March 18th Order. Underlying the Court's decision was the 
of the administrative process, however, that process had 
ceased with the resignation of the hearing examiner in late January, 
1975. The Court accepted new evidence on this point which demon- 
strated that there was no longer a necessary majority of the Board 
members who wanted to prosecute the charges any further, and therefore,’ 
the Board was unwilling to appoint a new hearing examiner. 
3, 1975, the District Court acted on this new evidence. 

Instead of finding the administrative »>SS inadequate and unconsti- 


tutional, and reinstating plaintiff to 3 position, 


District Court issued a Memorandum 
defendant Board members to 
The Court further ordered 


the Board was to request, 


New York City School District appoint one 


such examiner, however, has been appointed Moreover, the District 


Court issued another Order nunc pro tunc as of April 3, reaffirming 


jts March 18 decision dismissing the complaint and 2nying injunc- 
3 y 3 J 


tive lief. 
On April 8, 1975 plaintiff filed a Notice of Appeé 
from both the Order of March 18, 1975 and the Order of 


On the same day, this Court granted plaintiff's motion for 


expedited appeal. This Court also granted plaintiff permission 


to appeal on the whole record. An expedited appeal 


3rd Order was also granted to the five defendant members of 


who no longer wished to prosecute the charges against plaint 


Board, 


STATEMENT OF FACTS 


Superintendent of Community School District 
located on the lower east side of Manhattan. He has 
position si 2 August 1, 1972 pursuant to a contract 


of employment between him and the Community School Board of District 
Number One dated October 3 2 (The contract is attached as 
exhibit to t 9riginal npl . His term of employment 

we duly gL, L975. 

Defendants consist of the members of the Board which contains 
nine seats. Plaintiff has sued those members who were elected 
in May 1973 and those new members elected in May 1974. Since 
defendants Donald S. Brown, Lyle S. Brown and Saul Mildworn were 
not elected in 1974, they are no longer members of the Board, and 
for purposes of this appeal are of no importance. Defendants 


Hoggard, Ramos, Barreto and Wong (the "Por Los Ninos" members) are 
not charged with participating in those acts and practices which 
form the bases of plaintiff's First and Fourteenth Amendment claims, 
as his state law claims. From the beginning, they have 
2d plaintiff's suspension and the filing and prosecution of 
against him. Accordingly, they are nominal defendants. 
he suspension of 


charges against 


She was a member of a faction of the Board which consisted 


majority of six members in 1973 and five members in 1974. However, 


in or about the early part of . As. Kozlowsky decided that the 


her 

govern tne 

now maintains an indey 

a member of the former majority, 
However, there are certain issues 
the Por Los Ninos membe 

desire to reinstate 


halt his prosecution. 


Defendants Roher, Price, Goodman and Rubin 


four members of the onetime five member mé 
are the principl& defendants lr: 

continue to be the moving force 

and prosecution against plaintiff ‘hey are 


members who plaintiff claims seek to punish 


political charges brought to achieve the ends 


vendetta. 
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meeting. 
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tionally, Schoc Buard politics in District One has 
he rhetoric te S ritriolic, often slanderous. In 
1973 elections of the hoc 1, the United Federation 
sponsored a slate of candidates called the Committee 
Effective Education (hereinafier SE") The CEE literature 
107 : 


1973 contained pictures and endorsements of the 


a Clim 
rincind 


t defendan (E RS . view of this literature 


shows that plaintiff was “ar of CEE. He was accused of, 


among other res, being anti-semitic. anti-black, and anti-Puerto 


Rican. Sx 1¢ The CEE identified the opposition slate 


endorsed candidates, ncluding the four 
defendants and Ms. Kozlowsky, took seats on the nine 
iber The position of these six members is best characterized 
defendant Roher, himself, when he testified on October 31, 1974 


administrative 


Roher]...the division on the Board was extremely 


to insiders and tsiders; newspapers, who 


Pie Reference to aintiff's exhibits t juced into evidence shall 
contain the exhibit number as marked by ¢ -t below. 
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The Charges 


Soon after the CEE Board members were elected in 1973, they 
suspended plaintiff on the basis of certain charges adopted at a 
Board meeting on October 16, 1973. In light of the highly political 
1ature of the elections, and the identification of plaintiff as 


"the opposition" to CEE and its candidates, it came as no surprise 


that the princindd defendants and their allies sought to dismiss 


plaintiff for political expression and activity: 
Charge VII, Specification 1: 


On April 29, 1973 and mee) 30, FOT3; 
you did engage in partisa electioneering 
by the use of a sound truck. 9° 


Charge VII, Specification 3: 


That you engaged in partisan political 
conduct during the campaign for the election 
of Community School Board members in District 
ton May 1, i973. 


(Bl. “Bx. 27) 
These two charges formed the underpinnings of plaintiff's First 
Amendment claims set forth in his initial complaint. 
The suspension was short-lived, however. The District Court 


in the Coalition case issued an order reinstating plaintiff in an 
- “ ional t 


effort to maintain the status quo. Ultimately, the Court held that 


the May 1973 elections were unconstitutional, because of racial and 


ethnic discrimination, and ordered new elections.® Three trustees 


5 99 and 30 were a Saturday and Sunday. Thus, no charge 


>» Apr il 


could be made that plaintiff was campaigning during work hours. 


6. Plaintiff was not a party to the Coalition case. However, consis- 
tent with the CEE literature, defendant Price identified the plaintiff 
with the minority Board members who were part ies, and in his answer 
below alleged that plaintiff was “responsible” for his loss of his 

seat as a result of the Coalition case and counterclaimed for $3,000,000. 
The Court sua sponte dismissed those counterclaims. (March 18, Opinion 

ee ER 7 opis 


were also appointed to govern the District in lieu of the Board. 
The charges were, in effect, abandoned for a time. 
After the May 1974 Court-ordered speciai elections, the five 
CEE Board members proceeded to resurrect 31 charges brought in 1973 
and added 10 additional charges. Again, they indicted and suspended 
plaintiff for political expression during the 1973 campaign and 
added a new politically based charge respecting the 1974 campaign.’ 
Charge II, Specification 5: 
In May 1974, identifying himself -3 

Community Superintendent, Respondent 

engaged publicly in partisan political 

activity on behalf of certain candidates 

for election to the School Board and in 

opposition to other candidates, certain 

of whom were thereafter elected to the 

Board, thereby reducing and impairing 

nis ability to function as an employee 

of said Board and its duly elected 

members. 

(PEs Bx. 27) 
Plaintiff alleged that these three charges represented the political 
motivation behind the principd& defendants' attempt to remove him from 
his office. He charged that all other specifications were included 
for cosmetic purposes only, and he was prepared to prove it to the 
Court below. 
It was clear that the principd& defendants were the complainants 

against plaintiff in the 1974 charges. The exact specifications 
were drawn up at a non-Board meeting between the principl@ defendants 
and an attorney, Richard Aronstein, who was later appointed to pro- 


secute the charges for the Board. (T. 243), (Pl. Ex. 18). Defendant 
7. The political nature of these charges is supported by defendants' 
failure to take any action respecting charges filed by plaintiff against 
a school printing teacher who was allegedly caught in the act of print- 
ing campaign literature in support of certain CEE candidates in the 
school shop during the evening hours. (Pl. Ex. 21, T. 452). 


a 


Roher testified that he had brought up a number of the charccs, 
(T. 284), and in doing so had determined that there was "reason to 
find fault" with the plaintiff. (T. 310). He also testified that 
he had investigated at least one of the charges. (T. 279) .8 Defendant 
Price similarly testified that at the meeting of the principi& 
defendants he had more knowledge than most on some of the charges 
and may have initiated them. (T. 437). During the course of the trial, 
the Court properly concluded: 

week believe it is clear in +t! record, 

that Mr. Roher was aware of some of 

the specifications, has personal knowledge 

about them and I suppose we can assume for 

these purposes that he is a complainant. 

He has also told us that he had notes 

which he produced at this meeting of five 

people and that these notes were the basis 

of the charges... 

LZ. Ow) 

Thus, from the face 2f the charges, particularly those involving 
campaign activity, as well as from the testimony of defendants 
Roher and Price, it is clear that defendants' involvement with the 
charges predated their becoming adjudicators, and in several instances, 
even Board members. 

Other than the charges growing out of plaintiff's election 
activities, all the other charges involved plaintiff's direct 
relationship with members of the Board, and, in particular, Board 
chairman, defendant Roher. For example, plaintiff is accused 
of calling Roher a liar (P. Ex. 17, Charge II, Specification 9); 


8. At the hearing In the Ma 
testified to facts on 3 spec 


= 


fications that he did not know of his own 
personal knowledge and had learned through investigation. (Roher 
Administrative Testimony, 184, 189-190, 223). 


tter of Luis Fuentes, defendant Roher 
1 


adh rae 


and, of stating at an executive Board session that he "was through 


dealing with the chairman as a human being". (Pl. Ex. 17, Charge II, 


Specification 1). Virtually all other specifications relate to 
purported statements made by plaintiff to the Board, or purported 


non-compliance with purported Board directives. 


The August 8th Resolution 


At the same time the 1974 charges were adopted, the four 
principlé defendants and Ms. Kozlowsky passed a Resolution which 
they had drafted. (T. 373). That Resolution left no doubts as to 
their position regarding plaintiff; they made clear their a.tagonism 
and political opposition to him: 


1. The period during which Luis Fuentes has occupied 
the office of Community Superintendent of District 1 has 
been mark-d by increasing violence, dissension, harassment 
of educational personnel, maladministration of community 
school affairs, polarization of races, factionalism, and 
hostile displays culminating in illegal boycotts, interrup- 
tions of Community School Board meetings and interference 
with the proper functioning of the duly elected Community 
School Board in the discharge of its responsibility to con 
duct the business of education of the children of the 
GLStrice, 


Serious charges against Mr. Fuentes have been pre- 
sented and are now before the Board for decision. In his 
dealings with members of the Community School Boaid, Mr. 
Fuentes has exhibited antagonism, disrespect and truculence. 
He has openly flaunted his hostility toward and disregard of 
the lawful directions of, the duly eieccted Board, thereby 
contributing to the disruption of the educational processes 
in the District. He has publically called for opposition 
to the lawful decisions, actions and directions of the School 
Board and has served as a rallying point and focus for the 
small minority which has interfered with the Board in the 
exercise of its duties and its authority. 


Although the lower Court, in its Opinion, (at p.4), characterized 


the Resolution as merely stating the Board's reasons for suspending 


plaintiff, Judge Stewart expressed a different view a 
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but 
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THE COURT: Look at the next paragraph, 
where it states that Mr. Fuentes does certain 
things. It says, for example, in the third 
sentence that he has openly flaunted his 
hostility towards and disregard of the lawful 
directions of the duly elected Board, thereby 
contributing to the disruption of the educational 
processes in the district. 


Do you think that is true or not true? 


THE WITNESS: I believe this would place me 
in a position of a statement your Honor stated 
earlier, whereby it may bring me into conflict 
that I may be called upon to present at a later 
date.? 


9. Judge Stewart's earlier statement to which Price is referring is 
noteworthy. The Court restrictedplaintiff's counsel's probing for 
whether defendants have a position on the charges prior to any 
administrative hearing: 


THE COURT: You are getting into the borderline 
area that I have already ruled on. 


I don't have to be told what the answer to this 
question is going to be. I assume it is going to 


" " 


be "yes You see what my problem is, Mr. Teitelbaum, 
one of my many problems. 


We have been here to define an issue. I think 
we have finally worked out what I regard to be the 
issue. I don't think we ought to require a witness 
to testify on this issue in the context of this on 
factual matters which will be the subject of a factual 
investigation. 


Now, I recognize that the line drawn is a very 
thin one. Up to this point, I have been satisfied 
that all of us, including myself, can properly deal 
with the issue here without requiring the witness 
to take the position in the context of this hearing 
which can be used against him, to put it bluntly, 
in another hearing, where the questions might be 
phrased differently and the situation and the cir- 
cumstances and all the surrounding events will be 
somewhat different. 

I understand when you say two and two equals four, 
that it equals four forever, but this is the problem 
I am grappling with, at least one of the problems. 


Secondly, in grappling with the problem that 
Mr. Gopstein keeps reminding me about, is the 
question of relevance. (T. 299-300). 


The clear language of the Resolution, however, confirns the views 


of the principle defendants as defendant Roher admitted: 


Q In this resolution, the board took 

a position with respect to Mr. Fuentes' 

relationship with the Board, didn't it? 
* * 


A That is what it 


the Administrative Process 


The process by which the charges are to be heard is set 
forth in paragraph 5 of plaintiff's employment contract which 
incorporates by reference, with certain modifications, the terms 
of New York State Education Law, Section 2590-j(7). That provision 
sets forth the procedures to be applied when a tenured school teacher 
faces charges. For purposes of plaintiff's contract, section 
2590-j(7) is modified to the extent that the Board possesses the 
powers and performs the duties assigned to the plaintiff under the 


statute - i.e. the Board may initiate charges, and in advance of 


filing them must inform the employee of the nature of the complaint. 10 


Under the terms of section 2590-j(7), and the Board's August 
8th Resolution, the Board must appoint a hearing examiner who per- 
forms the function of presiding over the taking of testimony and 
the receiving of other evidence and preparing a recommendation to 


the Board. The Board may either reject, confirm or modify the 

10. It should be noted, and as the District Court found, plaintiff did 
not receive a copy of the charges until they were adopted on August 8, 
1974. (March 18, Opinion p.5), The failure to inform plaintiff of the 
nature of the charges violates the procedures set forth in §2590-j(7). 
This finding was, however, clearly contradicted when the District Court 
determined that defendants complied with their §2590-j(7) obligations. 
(March 18, Opinion p.12). The Court relied on an administrative determi- 
nation in n.12 which was inapposite since it only resolved the right of 
the public to receive notice of the August 8th meeting under the Board's 
By-laws and jid not determine plaintiff's rights in any way. 

re ee 


examiner's report. In short, the Board possesses absolute authority 
to decide plaintiff's culpability at the stage at whrh the record 

is made. F . Several weeks after passing the Augus* 8th 
Resolution, Richard Aronstein, the attorney who together with the 
principlé defendants participated in the drafting of the charges 

and the Resolution,selected Marcy Cowan, +1 and received the approval 
of defendant Roher. 
At the administrative hearings, Mr. Aronstein, representing 

the Board, served as the prosecutor of the charges. (Roher 
Administrative Testimony). At the outset, thereforé, it was 
apparent tha the four principd& defendant Board members were serving 
in two capacities, complainants and prosecutor. But, the multipli- 
city of roles went further. On October 31 defendant Roher appeared 
as the first witness to testify in support of the charges. He 

swore under oath that eleven of the forty-one charges were true. 

See pp. 21 to 24 infra.). He will, thereafter, determine the 
credibility and probative value of his own testimony offered as 

a witness, and c1 that basis determine plaintiff's culpability with 
respect to these charges. This inconsistent combination of judge 


and accusing witness, plaintiff argued below, constitutes the 


most falgrant distortion of a fair hearing. 


ll. The plaintiff during the hearing challenged the impartiality 
of the hearing examiner chosen by defendant, Marcy Cowan. However, 
the focus of this case was always on the real decision-makers, the 
defendants. In any event, the issue of Mr, Cowan's bias has been 
obviated by his resignation from the case almost three months ago. 


Defendants Believe the Charges to Be True 


The District Court determined tha the only two defendant 
Board members who plaintiff was allowed to call as witnesses 
believed certain of the charges to he true. (March 18, Opinion 
pp. 28-29). That conclusion was inescapable as the following 
colloquy shows: 

THE COURT: Mr. Roher, co you believe that any 
of these charges are true? 

THE WITNESS: I really, you know, felt it was 
a purpose of the hearing to bring forth enough infor- 
mation that I could have a strong opinion, a stronger 


opinion about them. 


THE COURT: At this point in time, do you believe 
that any of them are true? 


THE WITNESS: Yes. 


Defendant Price testified: 
THE COURT: Do you have any view as to whether 
or not any of those charges are correct? 
WITNESS: Yes, I do have a view. 
COURT: What is your view? Yes or no? 
THE WITNESS: It varies on different charges. 


Le. Sot) 


was presented with -fendant's views of particular 


Charge II, Specification 9: 


In September 1973, at a public meeting of the 
Board, while in attendance in his capacity 
as Community Superintendent, Respondent publicly 


stated that the Chairman of the Board, who was 


atte 


then presiding at a meeting as such, 
was a liar. (Plaintiff's Exhibit 17) 


Defendant Adolph Roher: 


Did Mr. Fuentes ever call you 
Mr. Roher? 


e. Bee, 


that at a public meeting? 


(f.. 202) 


Charge II, Specification 5: 
In May, 1974, identifying himself as 
Community Superintendent, Respondent 
engaged publicly in partisan political 
activity on behalf of certain candidates 
for election to the School Board and in 
opposition to other candidates, certain 
of whom were thereafter elected to the 
Board, thereby reducing and impairing 
his ability to function as an employee 
of said Board and its duly elected 
members. Crh. Ets. 37) 


Defendant Adolph Roher 


THE COURT: How do you know he supported 
s in '74? 


Ramo 


A. I believe it was May ll, 1974. A letter 
appeared in the New York Times Saturday, signed 
by Mr. Fuentes in support of the group, the Por 
Los Ninos group of which Mr. Ramos was a member. 
der een) 


transcript of the administrative hearing on October 3] 


replete with more specific examples of defendant Roher's 
as to the truth of the charges. 

Charge II, Specification 1: 

In May 1974, at an executive meeting of 


the Board, Respondent was insolent and 
insubordinate to the Chairman of the Board 


FR Ae 


is 


views 


then presiding in stating to the Chairman 
in the presence of members of the Board, 
words to the effect that Respondent was 
through taking verbal directions on School 
District matters from the Chairman and that 
he would not respond to any such directions 
unless same were put in writing to him, and 


that Respondent was through dealing with the 


t 
Chairman as a human being. (Pl. Ex. 17). 


Defendant Adolph Roher: 

(Mr. Fuer s] said "I am through with 
Mouse. I am through relating to him 
being. And from now on if you 
me you will have to give it to 


(Roher Administrative Testimony 
Charge II, Specification 2: 


Ri At said executive meetin 9f the Board eld in June, 
Respondent left the meeting before its conclusion, contrary t: 
express directions of the Board that he remain in his offici 
capacity of Community Superintendent and in violation of 
of the Board and his employment contract. (Pl. Ex. 17) 


Defendant Adolph Roher: 


Q. Following those remards by } Fuentes did 
he remain at the meeting? 


1 
No. 


What < 1] 


A He got up and he started to walk out 
And I said "Mr. Fuentes, please remain." s he 
continued to walk out I said "Mr. Fuentes, t 
you to remain." And then as he got through door 
I said "Mr. Fuentes, I order you to remain.’ 


, s 

be certaln, 

a good deal 
thee 


igalin, Mr. Fue 


kept walking out. 


(Roher Administrative Testimony 156-157) 


Charge II, Specification 3: 

At a public meeting of the Board held in June 1974, Res- 
pondent, in violation of the ruling of the Chairman that a question 
addressed to the Respondent relating to racial composition of a 
group of employees of the District was out of order, persisted in 
answering said question and stated to the Chairman words to the 

was not the first time the Respondent had been out 
nd that it would not be the last time. (Pl. Ex. 17) 


Defendant Adolph Roher: 

A. Okay. Mr. Fuentes took the microphone to 
answer. I asked him to give me the microphone 
first because I had something to say, which he 
did. And I advised him at that time that the 
same question had been asked previously, and 
that I had then ruled it out of order, and that 
it was still out of order, and that I wanted 
him to know it. 


He took the microphone and he answered 
"This is not the first time I have been out 
of order and it won't be the last," and then 
proceed: to answer the question. 


Q What did his answer consist of? 


A The answer consisted of a racial breakdown 
of a group of employees. That is, such a per- 
cent Puerto Ricans, such a percent black, such 
a percent white. 


(Roher Administrative Testimony 169-170) 
specification 4: 


June 1974, Respondent ordered the Deputy Superintendent 
not to attend « cutive meetings of the Board, knowing that said 
Deputy Superintendent had been expressly invited and directed to 
appear at said meeting. As a result thereof, the Deputy Super- 
intendent failed to attend 2t said meetings, hereby impeding the 
Board in the performance ot its duties. (Pl. tx. 17). 


Defendant Adolph Roher: 


A. (Mrs. Ann Mersereau,] Deputy Superintendent 
told me in each instance that she informed Mr. 
Fuentes that she was invited. And each time 
he told her that "I am in charge here and you 
take orders from me"--meaning himself. 


(Roher Administrative Testimony 164) 


Defendant Rohe 

Specification 

Specification Roher Administrative Testimony 

Specificatio Roher Administrati Testimony 

Specification - Roher 

t 

Specification Roher Administré 2 Ss ony ) Charge 


Specification 2 (at Roher 


The District Court's Evidentiary Ruling Respecting the Charges 


The substantial facts garding defendants Roher and Price's 
views as to h truth of charges in general, and certain 
esented despite Judge Stewart's 
peated rulings f ibbing plaintiff from probing defendan 
and prior involvement with specific charges. 


you recognize charge 1 of specification 


[Defendant 


A Do you have any knowledge 


contained in that specificat 


Objection 


will allow a jy 10 answer 


knowledge of 


any knowledge 


+ 


; ormed an opinion as the truth 
of this specification? 


MR. GOPSTEIN: Objection, Your Honor 
Sustained 


2) Have you formed an opinion as is specifi- 
cation? 


MR. GOPSTEIN: Objection. 


THE COURT: I don't know what that question means. 


I think it means the same thing as the prior questi<« 


and I sustained the objection. 


Court continually sustained objections to questions of 
lature. (See e.g. T. 264, £265; 305, 323) 374) 3 
The Court's ruling during the trial with regard to plai 


to probe for bias and prejudgment is encapsulated in 


which followed a long colloquy beteen the attorneys 


issue: 


I am not going to change my ruling, Mr. Teitelbaum 
If you are entitled to get into matters waich can 
show or may show prejudgment, bias, prejudice in 
an unflexible way but I don't see that it makes 
much sense to get into matters of the kind you 
want to get into, hat are his views about these 
harges. He would not have been doing his job if 


ec 
he didn't have a strong view that these charges 
should be brought. (Emphasis added.) 


perhaps the Court's opinion on how to demonstrate bias 
apt since it indicates the narrow view of bias applied 


the Court. When defendant Roher was asked whether in his view 


n 


i 


the plaintiff had performed unsatisfactorily in the months of 
June and July, 1974; the Court, responding to the objection of 


defendants' counsel that the question went to the merits of the 


charges pending against the plaintiff- entered into the following 


discussion: 


MR. TEITELBAUM: The truth whether Super- 
intendent Fuentes performed satisfactorily 
is not at issue. What is at issue is what 
is in the witness' mind, what is his view? 
THE COURT: I would think it follows from 
that that Mr. Gopstein [defendants' counsel] 
may be required to prove that he was justi- 
fied in having that view in his mind. 


MR. TEITELBAUM: What Mr. Gopstein's burden 
would be is that this witness is not biased. 


THE COURT: The best way to show that is-- 


MR. TEITELBAUM: Is to show he has an open 
mind. 


THE COURT: No, to show that Mr. Fuentes 

did not perform satisfactorily and therefore 
his mind is open because he reached an appro- 
priate conclusion. There are two ways to show 
an open mind, at least two ways. 


(P. 30%) 


In other words, in the District Court' opinion, the defendants 
would nothbe biased if their conclusions in regards to the charges 
were correct. 


Now There Is No Hearing 


The last chapter of this case below was written after the 
complaint had been dismissed. Central to the District Ccurt's 


decision is the finding that there was an adequate hearing process. 


a<Oku 


However, as the Court, indicates cootnote 18 to the Opinion: 


We have been advised by counsel for 
plaintiff in affidavits dated February 20 
and February 28, 1975 that hearing examiner 
Cowan resigned in early February and that 
as of February 28 no hearing officer had 
been chosen. The failure of defendants 
to appoint promptly a new hearing officer 
obviously bears importantly upon the ade- 
quacy of the administrative procedures 
to provide plaintiff with a speedy adminis- 
trative remedy. If this situation continues, 
the court will be disposed to consider an 
appropriate remedy. 
On the oral motion of plaintiff for reconsideration, the Court 
met with counsel to resolve the failure of the Board to appoint 
a hearing examiner. The situation had reached loggerheads «ince 
defendant Carolyn Kozlowsky, as was indicated above, had decided 
to withdraw her support of the prosecution of the charges and wanted 
to have the plaintiff reinstated. (Affidavit of Carolyn Kozlowsky 
sworn to the 29th day of March i975, attached to the affidavit 
of Herbert Teitelbaum, sworn to April 2, 1975). Although the 
prosecution was, in effect, terminated, there were insufficient 
votes to drop the charges and reinstate plaintiff. One defendant, 
Henry Ramos, has been out of the State, and by reason of his 
absence, the five Board members who wish to reinstate plaintiff 
are unable to do so. 
The Court looked to the Chancellor of the New York City School 
District, who is not a party to this action, to resolve this dead- 
lock and appoint a hearing examiner, but the Chancellor was unwilling 


to act within the time-frame that the District Court believed 


necessary to protect the rights of the plaintiff (Transcript of 


April 2, 1975). Asa result, even though the Court was aware that 


a ie 


five of the nine of the Board members no longer wanted to prosecute 
the charges, the District Court ordered the Board to appoint a 


hearing examiner by April ll. (Memorandum and Order of April 3, 


1975). Thereafter, by an order nunc pro tunc as of April 3, the 


District Court reaffirmed its March 18 decision and thereby relin- 
quished all jurisdiction over the case. 
To date there is no hearing examiner and there has not been 


one for almost three months. 


ARGUMENT 

POINT I 
THE DISTRICT COURT ERRED IN 
FINDING THE ADMINISTRATIVE 
PROCESS CONSTITUTIONAL AND 
ADEQUATE IN LIGHT OF DEFENDANTS' 


UNWILLINGNESS TO PROSECUTE THE 
CHARGES 


Plaintiff is in the untenable position of having to endure 

a suspension from his employment on the basis of charges which the 

Board is unwilling to prosecute. As the appeals by Ramos, Hoggard, 

Barreto, Wong, and KoZlowsky indicate, a majority of the Board 

does not wish to prosecute the Charges any longer. However, 

because one member of the Board, defendant Henry Ramos, is out of 
‘ state indefinitely and because a majority vote of five defendants 
at a public meeting is necessary for Board action, there is an 
insufficient number of votes to drop the charges and lift the 
suspension. Simply put, plaintiff is not only suspended and 
accused of misconduct affecting his professional and personal 
reputation and contract rights, but there is no forum to clear his 
name and restore him to his rightful position. As a result, 
plaintiff is in a state of unconstitutional limbo. 

To maintain plaintiff's suspension and the charges against 
him without providing a speedy hearing or even the possibility of 
a hearing in the future,violates his rights to due process 
as enunciated in Board of Regents v. Roth, 408 U.S. 564 (1972) and 


Perry v. Sindermann, 408 U.S. 593 (1972) and their progeny. In 


-29- 


Goss v. Lopez _ U.S. _,43 U.S.L.W. 4181 (Jan. 22, 1975), the 
Supreme Court declared unconstitutional even ten day-student sus- 
pensions without hearings. The facts before this Court are far 
more egregious than those present in Goss. 


These facts were presented to Judge Stewart and resulted 


in the April 3, 1974 Order. 12 However, the lower Court refused to 


find that plaintiff's due process rights were violated, and refused 
to order the charges dropped and plaintiff reinstated. Instead, 
Judge Stewart, without finding a constitutional violation, determined 
that plaintiff was entitled a hearing and ordered the Board to 
prosecute him. Plaintiff argued that the relief to be ordered when 
an unwilling prosecutor refuses to prosecute, such as in the criminal 
area, is the dismissal of the charges and not the compulsion of 
prosecution. In view of the positions of five members of the Board 
who are unwilling to prosecute and who want the charges dropped, it 
is futile as well as unconstitutional for plaintiff to have to 
exhaust what amounts to a non-existent process and continue to retain 
paid counsel to do so. The proper relief was for the District Court 
to put an end to this bizarre and unfair "process",rather than 


adopting an extraordinary course of urging it onward. 


~ 12. There is a serious question as to whether Judge Stewart had the 
authority to issue the April 3 Order without reinstating the complaint 
upon plaintiff's motion for reconsideration based on new facts. 

In event, in light of Judge Stewart's J pi 5 of 


and the April 3 and March 18 Orders are final orders. 


POINT II 


THE DISTRICT COURT ERRED IN 
FAILING TO FIND .\ 2UE PROCESS 
VIOLATION 


The District Court Erred In Failing to 
Find That Defendants Roher and Price Are 
Biased and Have Prejudged the Issues 

Before the state deprives an individual of his 
rignts to liberty or property, he must be afforded, as 
part of his bundle of due process rights, an unbiased and 


impartial tribunal. Gibson v. Berryhill, 411 U.S. 564 


(1973); Ward v. Village of Monroeville, 409 U.S. 57 (1972); 
Goldberg v. Kelly, 397 U.S. 254, 271 (1970); Wasson v. 
Trowbridge, 382 F.2d 807, 813 (2nd Cir. 1967); Winnick v. 
Manning, 460 F.2d 545 (2nd Cir. 1972); Blanton v. State 


University of New York, 489 F.2d 377, 386 (2nd Cir. 1973); 


King v. Caesar Rodney School District, 380 F. Supp. 1112 


(D. Del. 1974). 

To establish impermissible bias and prejudgment 
plaintiff need not prove actual bias and an inflexible view 
respecting the truth of the charges. "[A] possible temptation" 


to try a case with bias (See Gibson v. Berryhill, supra; Ward 


v. Village of Monroeville, supra); or, a "presumption" of 


bias (See Wasson v. Trowbridg., supra por, even the 


’ 


13.A presumption of bias is created when the adjudicator of the 
guilt or innocence has "prior contact" with the case. Wasson v. 
Trowbridge, supra at 813. 


“appearance” of bias or partiality (See American Cyanamid 


vy. F.T.C., 363 F.2d 757 (6th Cir. 1966}4 , is sufficient to 


trigger a violation of plaintiff's right to a fair tribunal. 


See also, Gilligan, Will & Co. v. S.E.C., 267 Pu2d 461. 469 


(2nd Cire} Cert. denied 36) U.S. 869 (1959); Cinderella 


Career and Finishing Schools v. F.T.C 425 FP. 2d 583; S91 


(D.c. Cir. 1970).2° The Court below in its March 18 Opinion 


correctly held that "a presumption of bias or an appearpiace 
of bias is sufficient to show a violation of due process." 

(at p. 23). However, the District Court applied that standard 
in such a way as to gut it of any meaning or use. 16 


The two principlé defendants alleged to be biasgb 


are Adolph Roher and Richard Lee Price, who appeared as 


14.The appearance of bias is created by the adjudicator 
investigating and taking a position on the facts or the law 
prior to the determination. In American Cyanamid, one of the 
adjudicators had investigated some o the facts for the United 
States Senate. 


15.The Court below in fcotnote 16 of the March 18 Opinion points 
out that the Gibson ruling was on the basis of a pecuniary 
interest. However, the Supreme Court indicated in its opinion at 
pp. 587-579 and this Court ruled in Wasson, that prejudgment 


of the issues by virtue of prior involvement is impermissible, and 
that the notiou of bias goes beyond property. 


16.Defendants attempted to persuade the lower Court that plaintiffs 
did not have a right to an impartial tribunal relying exclusively 
on Beattie v. Roberts, 436 F.2d 747 (Lst Cir. 1971). Apparently, 
Judge Stewart did not agree with defendants (in principle at 

least) since the First Circuit in Beattie noted that the rule in 
the Second Circuit required impartiality. Id. at 751, n. 


witnesses below. As to defendant%g Roher's views and prior 


involvement with the charges,the District Court was presented 
with the following uncontroverted facts, among others: 


(1) Roher was the complainant and brought 
a number of the charges himself. (T. 284) 


(2)  Roher investigated at least one of 
the charges. ds gram ly 8h Ee 


(3) Roher stated in Court that he believed 
some of the charges to be true. (See March 18 
Opinion. at. p.. 23) (tT. -2635) 


(4) Roher stated in Court that Charge II 
Specifications 8 and 9 were true. (T. 202, 237). 


(5)  Roher served as the Board's principl& 
witness against plaintiff at the adminis- 
trative hearings On October 31, 1974 and 
testified as to plaintiff's culpability 
regarding eleven separate specifications. 
(Teitelbaum affidavit sworn to November 19, 
1974 annexed to which is portions of the 
transcript of the administrative hearings 

of October 31, In the Matter of Luis Fuentes). 


(6) Roher voted to adopt a Resolution on 
August 8, 1974 condemning plaintiff for 
committing many of the acts set forth in 
the charges. (Pl. Ex. 18). 


Similarly, defendant Price stated in open Court 


(1) Several of the charges were correct. (T. 359) 
(2) He knew that plaintiff did certain items listed 
in the charges. (T. 409). 


(3) He had voted for the August 8 Resolution 


condemning the plaintiff? 


For an adjudicator to testify at the administrative 
hearing on behalf of the prosecution as to the verac. -y 
charges which he will thereafter judge,is the clearest 
example of actual bias and prejudgment, much less an 
appearance of bias and prejudgment. If the standard of 
bias is not satisfied by an adjudicator testifying both in 
the lower Court and at the administrative hearing as to the 
truth of the charges, then bias becomes a meaningless due 


process requirement. 18 


17.In addition, both defendants allowed their names and pictures 
to be used in C.E.E. campaign literature which identified 
plaintiff as the political opposition. Although defendants 
attempted at the trial to disassociate themselves from the 
vituperative statements made against plaintiff during the 
campaign, the presence of the 3 political charges demonstrate 
that their bias against plaintiff is politice’*’y motivated. 


18.Cases requiring judges to recuse themselves under certain 
circumstances, when ruling on criminal contempt offer apt 
analogies to this instant case. In Johnson v. Mississippi, 
403 U.S. 212, 215 (1971), the Supreme Court indicated that: 

..e-a fair hearing would entail the opportunity 

to show that the version of the event 

related to the judge was inaccurate, mis- 

leading or incomplete. 


This becomes virtually impossible when that "version" is the 
judge's own, as '’ith Roher and Price. The Supreme Court 
ruled that the trial judge could not preside at the contempt 
hearing because he was: 


so enmeshed in matters involving petitioner 
as to make it most appropriate for another 
judge to sit. 


See Mayberry v. Pennsylvania, 400 U.S. 455, 466 (197]) ("Our 
conclusion is that by reason of the Due Process Clause of the 
Fourteenth Amendment a defendant in criminal contempt proceedings 
should be given a public trial before a judge other than the 

the one reviled by the contemnor"); In re Dellinger, 461 F.2d 

Jeo) (PEN Cir. 2872): Ribs 


The District Court responded to these facts establishing 
bias and prejudgment by simply determining that notwithstanding 
their beliefs and testimony as to the truth of the charges, 
defendants Roher and Price would look into the record of the 
administrative hearings before "craw‘ing] any final conclusions” 
as to how they would vote on the charges (March 18 Opinion 
28-30). What the District Court failed to perceive is that 
the record of the administrative hearings, in substantial part, 
consists of defendant Roher's very own testimony when he was 
called as the Board's first witness. Moreover, to require 
plaintiff to demonstrate that those charged with bias and pre- 
judgment have an unalterable position on the charges, is 
inconsistent with the standards adopted by the District Court, 
itself, in its attempt to assess whether the due process clause 


been violated. The breadth of that standard was described by 


Mr. Justice Black in In re Murchison, 349 U.S. 133, 136 (1955), 


a criminal case, and adopted as the standard in civil cases: 


A fair trial ina fair tribunal is a 
basic requirement of due process. 
Fairness of course requires an absence 
of actual bias in the trial of cases. 
But our system of law has always en- 
deavored to prevent even the proba- 
bility of unfairness. To this end no 
man can be a judge in his own case 
and no man is permitted to try cases 
where he has an interest in the out- 
come. That interest cannot be defined 
with precision. Circumstances and 
relationships must be considered. This 
Court has said, however, that “every 
procedure which would offer a possible 
temptation to the average man as a judge 
not to hold the balance nice, clear, 
and true between the State and the accused 


ienies the latter due process of law. 
vy. State. cot Cniso, 273 U.8..510, 

47 s.ct. 437, 444, 71 L. Ed. 749. 

a stringent rule may sometimes bar 
trial by judges who have no actual bias 
and who would do their very best to weigh 
the scales of justice equally between 
contending parties. But to perform its 
high function in the best way "justice 
must satisfy the appearance of justice-:' 
Offutt v. United States, 348 U.S. ll,,... 


See American Cyanamid Co. v. F.T.C., supra at 763-764. 


The misapplication of the standards embraced by the Court 


below is demonstrated by its treatment of this Court's 


holding in Wasson v. Trowbridge, supra. he District Court 


determined that: 


---in the absence of evidence that the 

Board members could be presumed to be 

biased against plaintiff Fuentes, we conclude 
that it is not unconstitutionally imper- 
missible for the board members to draw 

up charges against Fuentes which they 
believe to be true, and then pass on those 
charges at a later date. (March 18 Opinion 
at. ps 22) 


An adjudicator's belief in the truth of charges coupled with 
his offering of testimony, under oath, as to the truth of 
the charges, in a hearing in which he will thereafter vote on 
the truth of the charges, certainly violates the standard in 


this Circuit as enunciatea in Wasson and its progeny. The 


lower Court erred in its application of Wasson a3 in failing 


to consider the sove facts as sufficient to find defendants 


1 
and Price at least presumptively, if not actually biased. 


The Combining of Inconsistent Roles of Judge, 
Prosecutor, Witness and Complainant In One 
single individual Violates Due Process 


Although the Supreme Court has not definitively 
ruled on the issue of whether an individual complainant may 
also serve as prosecutor, witness and judge at the level at 
which the facts are determined, it did express its views 


on this issue in Pickering v. Board of Education, 391 U.S. 


nH. 56 (1968). 


[W]e do not propose to blind ourselves 
to the obvious defects in the fact 
finding process occasioned by the 
board's multiple functioning vis a 

vis appellant. 


19. The Court below cited Simard Vv. Board of Education of Town of 
Groton, 473 F.2d 988 (2nd Cir. 1973), and correctly ruled that 
under the circumstances presented in the instant case a showing 
of apparent bias is sufficient. (March 18 Opinion, p. 22). In 
Simard, allegations of bias were limited to facts demonstrating 
that the teacher was involved in contract negotiations with 

the Board; and, that the Board concurred in the superintendent's 
decision to not offer tenure. The Court found that the 
Superintendent was at all times the moving force in the matcer 
of tenure denial. This Court concluded that the "very limited 
nature of the school board's prior involvement here is entirely 
consistent with due process." at 993. The facts of this case 

are entirely different. Defendants Roher and Price have had 
Substantial involvement wich the charges both before and after 
they were brought. They,and others,were the "moving force 
behind the charges. Roher's and Price's testimony in Court, 

and Roher's testimony at tne administrative hearings present 

a case of bias and prejudgment going far beyond Sima -d. 


The practice of combining multipie, inconsistent functions 
in an administrative agency has become a common practice, 
but the combining of such functions in single individual 


is not permissible. See American Cyanamid Co. v 


Supra at 767 and cases cited therein; Davis, Administrative 


Law, §13.01, (Third Ed., 1972). To preserve and protect 
the impartiality of the hearing process the internal separation 
of inconsistent functions within the agencies 1S necessary. 
In most federal agencies this separation is achieved by 
insulating the final decision makers from those individuals 
who investigate and bring charges. See e.g- 


e 


Cinderella Career and Finishing Schoo., 404 £2.24 .1308,,. E313, 


E322 (Bie. Cir. L968}. In Richardson v. Perales, 402 U.S. 
389, 403 (1971), a case involving the social security system, 
the Supreme Court observed with respect to the multiplicity 


of ro.es: 


The vast workings of the social security 
administrative system make for reiiability 
and impartiality in the consultant reports. 
We bear in mind that the agency operates 
essentially, and is intended to do so, 

as an adjudicator and not as an advocate 
or adversary. 


But in the instant case, individual Board members 
empowered to make the ultimate findings 
investigators, aavocates 


position to plaintiff. Under more limited facts the Court in 


American Cy 


thereafter rule or them constituted an appearance of bias 
was impermissible: 


It is to be emphasized that the 
Commission is a fact-finding body. 

As Chairman, Mr. Dixon sat with the 
other members as triers of the facts 
and joined in making the factual 
determination upon which t!.? order 

of the Commission is based. As 
counsel for the Senate Subcommittee, 
he had investigated and developed many 
of these same facts. Id. at 767. 


This combining of functions, itself, is sufficient to constitute 
a due process violation: it certainly creates an appearance 

of bias. The District Court, however, erroneously determined 
that because the decision of the defendants was appealable, 
these inconsistent roles did not violate plaintiff's due 

process rights. 


The Administrative Appellate Review [In 
This Case Is Not a Constitutional Cure 


New Yor. 489 F.2d 377 (2d Cir. 1973), the District Court 


ruled that assuming defendants are biased, "if an avowedly 
neutral decision maker is provided at a later stage of the 
administrative procedure, ‘a previous flaw, if any becomes 


immaterial'." (Mar~4 18 Opinion at p. 21). First, as discussed 


Supra at p. 29 , whatever applicability Blanton had to this 
pectic! she alte Lt | a i abe vi i 


case is dissipated by the failure of the defendants to provide 


plaintiff a hearing on the charges. However, putting aside the 


due process violations arising from the absence of a hearing, 
Blanton cannot >be used to cure defendants' bias under the facts 
of this case. 

In Blanton, a number of students were suspended 
from a state college, and filed a federal lawsuit alleging 
violations of their constitutional rights. They appeared 
before the Discipline Hearing Committee, a body analogous 
to the Hearing Examiner herein since it could only make 
recommendatic:.s to the University President. The Committee 
recommended suspension of the students. The President, 
like the &2...d herein, possessed the actual authority to 
suspend or dismiss. He reviewed the Committee's recommendation 
and adopted it. This Court determined that whatever consti- 
tutional defects existed at the level of the Disciplinary 
Committee, the recommending body, they could be cured by 
resort to the President, the real authority. This Court found 
that since the President:(i) had no prior involvement whatso- 


ever with the charg::s '7> could not be presumed to be biased 


under Wasson v. Trowbridge, supra; (ii) was in no way 


pela , the Committee's re ommendations, could take new 
evidence, and make independent factual determinations 
respecting the charges; (iii) offered a speedy hearing after 
the Committee rendered its recommendation; and, (iv) was able 
to receive the case and render a decision prior to the taking 


of any adverse action, any possible bias in the Committee was 


remedied at the level at which the first authoritative decision 
was made - the President. 

Comparing Blanton to the present casc., it is clear 
that defendant Board members occupy the same administrative 
position as the President, but unlike the President certain 
of the defendants are tainted with bias, prejudgment and 
prior involvement. The President's impartiality coupled with 
his authority to act independently of any recommendation of the 
Committee, and to make his own factual findings was crucial 
to the outcome of the Blanton case. 

Certainly, neither the Board of Education nor the 


Commissioner of Education can be compared to the University 


President29 These bodies, as opposed to the President, receive 


a case after an authoritative decision is made, after ultimate 


factual determinations have been rendered which can be upset 


20 The District Court, in relying heavily on the availability 
of an appeal to the Board of Education, recognized that the 
Board might not consider itself obligated to hear an appeal 
from plaintiff. (March 18 Opinion n. 13). Attempting to 
dispel this uncertainty, Judge Stewart reasoned that since 
defendants “indicated such an appeal would lie" the Board 

of Education would somehow feel bound by defendants' views. 
Clearly, defendants have no authority to define the appellate 
jurisdiction of the Board of Education, and the lower Court 

was in error to rely on "indications" from defendants. Moreover, 
defendants were quite equivocal as to the availability of an 
appeal to the Board of Education, since it was not a party to 
plaintiff's employment contract. (Transcript of Oral Argument, 
Dec. 2, 1974 at 41). 


only for arbitrariness, and after adverse action is taken. 
There is no trial de novo before these bodies, and the 
opportunity for a trial de novo was essential to Blanton 

and Winnick v. Manning, 460 F.2d S25) (28 Cir. 2972) upon 
which the Blanton Court, supra at 386, placed exclusive 
reliance. In Winnick, this Court, relying on Wasson v. 
Trowbridge, Supra, unequivocally stated that impartiality 

was "a fundamental requirement" at the hearing stage. The 
Court. further deter i1ined that whatever bias and other irregu- 


larities may have existed at a stage preliminary to the taking 


of any action “were cured by a full disciplinary hearing on 


June 2, which in effect was a trial de novo." Id. at 549. 
No trial de novo exists here. The Commissioner 
outlined the narrow standard of review exercised by him In 


the Matter of the Appeal of Thomas W. Cunnii.gham, 12 Ed. 


Dept. Rep. 204, 207 (1973). 


I will not substitute my judgment for 
that of the board of education with 
regard to its determination concerning 
the proof of the charges against a 
tenured teacher and the penalty assessed 
therefor unless it appears from the 
record that the board of education was 
arbitrary. [citations omitted]. 


Without the availability of a speedy trial de 
novo before a higher authoritative body prior to the taking 


of any adverse action, the administrative procedure here is 


Vaal 


in both Blanton and Winnick, not only did a decision by 


the unbiased bodies occur prior to taking any adverse action, 


but an opportunity to appear before these bodies and have 
a decision rendered in each case occurred within one week 
after decisions by the bodies charged with bias. The filing 
of an appeal to and the rendering of a decision from the 
Commissioner of Education requires months. As footnote 12 
of the lower Court's opinion indicates, ar. appeal to the 


Commissioner was filed by certain defendants in September, 


1974. Approximately eight months have passed and no decision 


has been rendered. 

Finally, to the extent that Blanton is employed 
to vitiate the bias at the level at which the facts are 
determined; it is in conflict with the pronouncements of the 
Supreme Court of the United States. In Ward v. Village of 
Monroeville, supra, at 61-62, the Court ruled that a 

person is entitled to a neutral and detached judge in the 
first instance: 


Respondent also argues that any 
unfairness at the trial level can be 
corrected on appeal and trial de novo 
in the County Court of Common Pleas. 
We disagree. This "procedural safe- 
guard" does not guarantee a fair trial 
in the mayor's court; there is nothing 
to suggest that the incentive to convict 
would be diminished by the possibility of 
reversal on appeal. Nor, in any event, 


completely different from the procedure in Blanton. Moreover, 


may the State's trial court procedure 
be deemed constitutionally acceptable 
simply because the State eventually 
offers a defendant an impartial 
adjudication. I! entitle 


(Emphasis added) 


Accord, Gibson v. Berryhill, supraet Here, p'aintiff is 


entitled to a neutral and detached judge at the stage where 
the Board hears his case. It is at this stage that plaintiff's 
fate will be determined. Any hearing had subsequent to the 
point at which the Board makes its decision is only a review 
and is strictly limited in scope. 
Plaintiff Did not Waive His Due 
Process Right Tu An Impartial Tribunal 

The District Court raised, without reaching, the 
question as to whether or not, :y entering into a contract 


with the Board which incorporates Education Law Section 


2590-4 (7)*plaintiff had waived his due process right to 


an impartial tribunal which has not prejudged the facts 


LS Opinion, rn. 22)% 


91, If Aractt v. Kennedy, 416 U.S. 134 (1974), where after the 
initial decision of a supervisor to dismiss an employee, a full 
evidentiary hearing was provided before an impartial tribunal, 

six Justices (Powell, Blackmun, White, Marshall, Douglas, and 
Brennan) agreed that atthe point at whichthe facts are established 
impartiality is required. 


22. See Appendix 


Clearly, a waiver of constitutional rights must be 
explicit. In the absence of unequivocable words or acts by 
the parties which indicate a waiver, there is a strong 
presumption againt waiver of constitutional rights. Ohio 


Bell Telephone Co. v. rublic 


292 (1937); Aetna Ins. Co. v. Kennedy, 301 U.S. 389 (1937); 


see also D.H. Overmyer Co. v. Frick, Co., 405 U.S. 174 (1972). 


School District, supra,at 1117-1118 chief Tiadye Wright disposed 
of a due prcecess waiver argument: 


Defendants claim that plaintiff con- 
scientiously and knowingly failed 

request a statutory termination 

hearing and therefore has waived the 
right to complain of the nature o. the 
hearing that would have been afforded. 
Defendants rely on this Court's decision 
in Hayes v. Cape Henlopen School Dis*rict, 
341 F. Supp. 823 (D. Del. 1972), which 
held that a sciiool employee who volun- 
tarily failed to attenc a hearing 
offered cy the school board had waived 
the ri,ht to complain that no hearing 
had been provided. That case is plainly 
distinguishable, as the Court there 
indicated: 


"It is axiomatic that an individual who 
voluntar . y refuses to participate in 

a hearing offered by an administrative 

board waives his procedural due process 
rights to a hearing and is precl.. -d 

from subsequently challenging the -oard 

for failing to provide him with a hearing.19" 


"19. This is not a case where the p’aintiff 
has chalienged specific inadequacies in 

the hearing provided, e.g., biased decision 
maker, no cross examination, etc. In such 


a case, failure to attend the allegedly 
inadequate hearing would presumably not 
constitute a waiver. 341 F. Supp. at 834." 


The Supreme Court has repeatedly stated 
that waiver of a constitutional right 
should not lightly be inferred, and 

that courts should indulge every reason- 
able presumption against waiver. Fuentes 
¥. Shevin, 607 0.6..67, $2 8.Ct. 1983, — 

32 L.Ed. 24 556 (1972); D.H.. Overmyer 

CoO. Ws Prick Co. €05 0.5. 274, 22° S3Ce. 
775, 31 L.Ed. 2d 124 (1972); Curtis 
Publishing Co. v. Butts, 388 U.S. 130, 

OS) S5Ct. 2.975. LS bewae 20 LOSS (L967): 
Ohio Bell Tel. Co. v. Public Utilities 
Commission, 301 U.S. 292, 57 S.Ct. 724, 
81 L.Ed. 1093 (1973); Aetna Ins. Co. v. 
Kennedy, 301 U.S. 389, 57 S.Ct. 809, 81 
L.Ed. 1177 (1937). Plaintiff has insisted 
ever since the filing of this suit, at 
the latest, that the Board improperly 
prejudged his case. If plaintiff's 

legal theory is correct, he could not 
have been given a fair termination 
hearing because of the Board's pre- 
hearing familiarity with all of the 
evidence. The Court cannot read plaintiff's 
actions as a waiver of his constitutional 
claim to an impartial hearing panel and 
it must, therefore, decide the issue on 
its merits. 


See Kaprelian v. Texas Woman's University, 509 F.2d 133, 138 


23. The cases relied upon by Judge Wright, including D.H. Overmyer 
Co. v. Frick Co., supra, Ohio Bell Telephone Co. v. Public Utilities 
Commission, Supra and Aetna Insurance Co. v. Kennedy, indicate 

that to claim abandonment of constitutional rights in the civil 

area raises the same questions as in the criminal area; i.e. was 

the waiver voluntary, knowing and intelligently made. See 

Brady v. United States, 397 U.S. 742, 756 (1970); Miranda v. 
Arizona, 384 U.S. 436, 444 (1966). “Ey 


(stn Cir. 2975). 


Any reliance on Arnett v. Kennedy, supra, to Support 
paint intl eee ee 


a waiver would be misplaced. In Arnett the Court determined 


that the employees substantive due process rights were 
"inextricably intertwined with the limitations on the 
procedures", which limitations were specifically enumerated 

in the statute. Accordingly, the Court determined that 
Congress was authorized to place limitations on the substantive 
right it statutorily created. 

Nothing in plainti*‘f's contract states, or even 
implies, that plaintiff relinquished his due process rights to 
an unbiased hearing free from prej: igment. Plaintiff's contract 
merely chooses the method by which charges against him are to 
be brought. By choosing such procedure as outlined in §2590(j)(7), 
plaintiff has not waived his right to a due process hearing 
before an impartial decision maker. Surely, when one chooses 
@ jury and not a judge to decide a case, such choice does not 
constitute a waiver of the right to challenge members of the 
jury on the basis of their partiality or bias. The same principle 
applies to administrative officers when one selects an administrative agency 
to hear his case. State statutes such as §2590(4j) (7), which 
govern the hearing procedure for tenured teachers, are presumed 
to be constitutional and, thus, must be construed as requiring 
an unbiased and impartial tribunal. Any other interpretation 


of §2590(73)(7), would render it unconstitutional. By 


incorporating §2590(}j)(7) by reference, plaintiff's contract 
did not delete or dilute this constitutional presumption. 
"The matter comes down to the question of the procedures' 


integrity and fundamental fairness." Richardson v. Perales, 


Supra at 410. 

To find a waiver of the right to an unbiased hearing 
in this case, such a waiver would have to be spelled out 
clearly and explicitly in plaintiff's contract, and in contrast 
tc Arnett, the contract does not even refer to a limitation 
on the right to a hearing panel whose members have not prejudged 
the issues. 

Finally, unlike the plaintiff in Arnett, plaintiff 
here has a distinct liberty right at stake. The charges 
against plaintiff place his reputation in question. The 


Supreme Court in Wisconsin v. Constantineau, 400 U.S. 433, 437 


(1971), held due process rights were required when a persons 
",...good name, reputation, honor or integrity is at stake", and 

in Roth, supra at573, the Court held due process rights attached 
when "the State, in declining to re-employ [the respondent], 
imposed on him a stigma or other disability that foreclosed 

his freedom to take advantage of other employment opportunities...."" 


Cleariy, charges of dishonesty and the commission of 


acts which are tantamount to crimes are of the type envisioned 


by Constantineau, Roth and Arnett. See,Lombard v. Board of 


Education, 502 F.’d 631, 637 (2d Cir. 1974), cert. denied 

S. S.Ct. March 17, 1975. Thus, plaintiff's due process 
rights stem not only from his property interest in his employ- 
ment, but in his liberty interest in his reputation as well. 
This latter interest affords him an independent right to an 
unbiased hearing free from prejudgment at the fact determining 


level apart from whatever is contained in his contract. 


m 


he District Court Erred in Preventing 
Plaintiff from Probing for Defendants' 
Views as to All Specific Charges 


Defendants Roher and Price unequivocally testified 
under oath as to the truth of the charges. Defendant Roher 
testified in Court and at the administrative hearing as to 
the truth of many specific charges. S - Ss are 
sufficient to trigger a due process violation. 

Nevertheless, Judge Stewart erred in preventing 
plaintiff from probing defendants' views and prior involvement 
as to all charges. Such lines of questioning are necessary 
not to show that the charges are, in fact, true or false, but to determine 


whether defendants have prejudged the charges and the type of prior contact with 


which this Court was so concerned in Wasson. The substantial 


proof of bias and prejudgment was elicited despite Judge 
Stewart's ruling which seemed to be premised on the mistaken 
notion that defendants' bias and prejudgment are constitutional 
if the charges can be sustained. (T. 301). Such a truncated 
view of bias and prejudgment is contrary to the standards in 


Wasson,and even the standard that the lower Court held it 


Ge 


was required to adopt. In any event, sufficient proof is in 


the record to establish actual as wel] S pl ptive or 


apparent bias and prejudgment. 


POINT iIlI 

TH™S DISTRICT COURT ERRED IN 

NOT REACHING PLAINTIFF’S FIRST 

AMENDMENT CLAIMS, AND IN NOT 

DECLARING THE CHARGES UNCON- 

STITUTIONAL 

The Supreme Court has ruled that public school personnel, 

including teachers and students, are entitled to basic First 
Amendment rights in the absence of a showing that a given 
expression of opinion would create a concrete danger of dis- 
location of the educational process. Pickering v. Board of 


Education, 391 U.S. 563 (1968); Tinker v. Des Moines Independent 


Community School District, 393 U.S. 503 (1969); See also 


Stolberg v. Board of Trustees for State College of Connecticut, 


474 F.2d 485 (2d Cir. 1973); James v. Board of Education, 461 
F. 5€6 (2d Cir. 1972); Hanover v. Northrup, 325 F.Supp. 170 
(D. Conn. 970). 

The three key chargé? seek to punish plaintiff because: 
(i) he “engaged in partisan political activity" in May 1974 and 
by reason thereof his ability to function as an employee of the 
Board is impaired; (ii) he "“engage[d] in partisan electioneering 
by the use of a sound truck" on April 29 and 30, a Saturday and 
Sunday when plaintiff was not at work; and, (iii) he "engaged in partisan 
political conduct during the campaign" in 1973. 


On their face the charges are contrary to Pickering. 


24. Charge II, specification 5, Charge VII, specification l, 
and Charge VII, specification 3. 


In Pickering v.. Board of Education, supra, a school teacher had 


published an open letter in a local newspaper attacking the fiscal 
policies of the school board and decrying the "totalitarianism" to 
which local high school teachers were subjected. The teacher 

was Cismissed because the school board found that his letter con- 
tained erroneous information "detrimental to the efficient opera- 
tion and administration of the schools of the district." 391 U.S. 

at 564. The Supreme vc t ruled that absent a clear showing that 
Pickering's letter had, in fact, interfered with the normal 

operation of the school, his expression of opinion, even if erroneous, 


was protectec by the First Amendment. Plaintiff stands on at least 


as firm footing as the teacher in Pickering. Whether or not 


defendants agreed with plaintiff's choice of Board member candidates 
cannot constitute a ground for his discharge. As Judge Kaufman 


put it in James v. Board of Education, Supra at S733 


More than a decade of Supreme Court 
precedent leaves no doubt that we 
cannot countenance school authorities 
arbitrarily censoring a teacher's 
speech merely because they do not 
agree with the teacher's political 
philosophies or leanings. This is 
particularly so when that speech 

does not in erfere in any way with 
the teacher's obligations to teach, 
is not coercive and does not arbitrarily 
inculcate doctrinaire views in the 
minds of the students. 


of 2 teacher at a state university who did not have his contract 


renewed because he exercised his First Amendment freedom of speech 
and association by, among other things, criticism of the President 


of the University. In brushing aside defendanti%3' justifications 


as makeweights, the lower Court found and this Court reiterated 


(per Mansfield, J.) at page 488: 


...the real reason for not renewing 
Stolberg's teaching contract was his 
previous exercise of his First 
Arendment rights, a constitutionally 
impermissible basis for dismissal. 


In Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966), cert. 
denied 385 U.S. 1003 (1967) defendants attempted to dismiss plaintiff 
for minor infractions. In fact, defendants refused to renew her 
contract of employment because of her participation in civil rights 
activity as well as voting registration activity in elections in 
which both her husband ard father were candidates. In addition to 
holding that plaintiff could not be forced to choose between her 
const:.tutional rights and equal employment opportunity, the Court 
observed at page 182: 

We take it to be self-evident that 
the objections held either by the 
Board or the Principal to the 
plaintiff's exercise o* her personal 
associational liberty to express her 
feelings about segregation would not 
justify refusal to renew her contract 
so long as these activities did not 


interfere with her performance of her 
school work. 


(D.S.C. 1966); .illiams v. Sumter School District Number 2, 255 


F.Supp. 397, 403 (D.S.C. 1966) (Both involving free speech and 
assembly in connection with civil rights activity for which plaintiffs' 
contracts to teach were not renewed). Similarly, plaintiff's right 
to express himself regarding the school board elections cannot 
justify his dismissal. 

McGee v. Richmond Unified School District, 306 F.Supp. 1052 
(N.D. Cal. 1969) presents facts similar to the instant case. There, 
plaintiffs, who were school community workers, were the victims of 
a school board election in which a change in control of the board 
occurred. Upon entering office the new board members immediately 
set about to strip the superintendent of his supervisory powers 
and to reverse a majo: integration plan for the City of Richmond. 
The new board also vigorously supported a tax increase which 
plaintiffs actively opposed in the tax election. Thereafter, 
plaintiffs were informed that they would not be rehired. The Court 
found that plaintiff's election activity formed the basis for their 
not being rehired. Citing Keyishian v. Board of Regents, 385 U.S. 
589 (1967) and Pickering v. Board of Education, Supra, the Court 
heid that public participation in the election was a protected 
First Amendment activity and that defendants' refusal to rehire 
even non-tenured personnel for such activity offended the Constitu- 
tion. 

That defendants seek to punish plaintiff fer speech, expres- 
sion and association in respect to an election for school board 
members compounds defendant's constitutional infractions It is 
beyond cavil that "the right to band together for the advancement 


of political beliefs" falls within the ambit of First Amendment 
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freedoms. Hadnottv. Amos, 394 U.S. 358 (1969); NAACP v. Button, 
371 U.S. 415 (1963); NAACP v. Alabama, 357 U.S. 449 (1958); see 
also, Williams v. Rhodes, 393 U.S. 23 (1968). 

The clearly unconstitutional specifications contained in 
the charges against plaintiff infect all other specifications 
which are a mere pretext for penalizing plaintiff for his exercise 
of fundamental rights. Indeed, whether or not political retalia- 
tion forms all or part of the motive for purging plainti:f is of 
no moment since any permissible charge cannot be separated from 
those which are impermissible. See Simard v. Board of Education 
of Town of Groton, supra at 995; see also, National Labor Relations 
Board v. Jamestown Sterling Corp., 211 F.2d 725 (2d Cir. 1954). 


In Roth v. Board of Regents, 310 F.Supp. 972, 982 (W.D. Wis. 1970), 


aff'd. 446 F.2d 806 (7th Cir. 1971), rev'd. on other grounds, 408 


U.S. 564 (1972), the Court pointed out at page 982: 
But a decision based in part on 
protected activity and in part 
upon unprotected activity is not 
a valid decision. 
See Lewis v. Spencer, 468 F.2d 553, 557 = 558 (Sth cir. 1972). 
The lower court erred in not affording plaintiff the oppor- 
tunity to present his First Amendment claims and in not ruling that, 


on their face, the charges were violative of plaintiff's constitu- 


tional rights. 


POINT IV 

THE DISTRICT COURT ERRED IN HOLDING THAT 

EXHAUSTION OF ADMINISTRATIVE REMEDIES IS 

REQUIRED HEREIN 

The Supreme Court of the United States has consistently 

rejected the application of the doctrine of exhaustion of state 
administrative remedies to causeS alleging, as here, violations 
of 42 U.S.C. §1983. Gibson v. Berrviill, supra; Carter v. Stanton, 
405 U.S. 669 (1972); King v. Smith, 392 U.S. 309 (1968); Houghton 
v. Shafer, 392 U.S. 639 (1968); Damico v. California, 389 U.S. 
416 (1967); McNeese v. Board of Education, 373 U.S. 668 (1963). 
See Steffel v. Thompson, 415 1.S. 452, 472-473 (1974). In 


Gibson v. Berryhill, supra at 574 the Supreme Court held: 


[T]his Court has expressly held 

in recent years that state adminis- 

trative remedies need not be 

exhausted where the federal court 

plaintiff states an otherwise good 

cause of action under 42 U.S.C. 

§1983. 
In Houghton v. Shafer, supra at 640-641 a prisoner filed an action 
in federal court claiming that prison authorities had violated 
his rights under 42 U.S.C. §1983. The district court dismissed 
the complaint on the ground that petitioner had not alleged 
exhaustion of state administrative remedies. The Court of Appeals 
affirmed. In reversing, the Supreme Court described the 
administrative process as a "futile act", but held that, sil 31 
any event, resort to these remedies 1S unnecessary in light 
of our decisions in Monroe v. Pape 5 -U.S. 167, 180-183; 


5 L.Ed. 2d 492, 81 S.Ct. 473; McNeese v. Board of Education, 


373 U.S. 668, STL, 10 L.Ed. 


Damico v. California, 389 U.S. 416, Ed. 2d 641 B8 S.Ct. 526." More 
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recently, in Wilwording v. Swenson, 404 U.S. 249, 252 (1972), 
the Court relied on Houghton and again declared that the futility 
of the administrative process is not a weecondition to permitting 
a federal plaintiff to by-pass that process in order to prosecute 
his claims under 42 U.S.C. §1983 in a federal court. In describing 
Houghton, the Court in Wilwording said: 

Although the probable futility 

of such administrative appeals 

was noted, we held that in any 

event, resort to these remedies 

is unnecessary. 25 

However, in 1969 this Circuit, in Eisen v. Eastman, 421 

F.2d 560, 569 (2d Cir. 1969) cert. denied, 400 U.S. 841 (1970), 
determined that a federal plaintiff could by-pass state adminis- 
trative remedies: 

where the administrative remedy 

is inadequate...or where it is 

certainly or probably futile... 
It is doubtful that the futility standard in Eisen is still 
an accurate reading of the pronouncements of the S preme Court, 
in light of Supreme Court decisions subsequent to Eisen and cited 


supra. Recently, in Plano v. Baker, 504 F.2d 595, 597 (2d Cir. 


1974), this Court determined that in the appropriate case, "this 


25, See Hawkins v. Town of Shaw, Mississippi, 461 F.2d 1171 
(Sth Cir. 1972); Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972); 


McClelland v. Sigler, 456 F.2d 1266 (8th Cir. 1972); Strad. ' 


v. Anderson, 456 F.2d 1063 (8th Cir. 1972); Hillen v. Dire... © 


of Dept. of Social Service and Housing, 455 F.2a 510 (9th Cir. 


1972); Note, State Remedies Under the CivilRights Act, 68 Colum.L.Rev. 
1201, 1206 (1968). a SNL 
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Circuit's exhaustion rule should be subject to re-examination..." 
The application of the exhaustion doctrine to this case would 
require plaintiff to remain in his state of limbo. And, assuming 
an administrative hearing could be conjured into existence, to 
require plaintiff to participate would result in precisely the 
"wooden application" of the exhaustion doctrine which this Court 
condemned in Eisen. T old otherwise not only ignores the 
undisputed facts but reqvires, under Plano, a re-examination of 


Eisen. 


The Inadequacy and Fu:.lity of the Process 


The administrative process which Judge Stewart has ruled 
plaintiff must exhaust is not only inadequate and futile, it 
is inoperative. By declining to prosecute the charges against 
plaintiff, defendants have brought the administrative process to 
a halt almost three months ago. In reality, no administrative 
process exists; only a set of charges and a suspension. Moreover, 
that theze are five defendants anpealing Judge Stewart's April 
3 Order, claiming they wish to reinstate plaintiff and drop the 
charges, is the clearest indication that to require plaintiff to 
go through an administrative hearing, with the cost and time 
required, is a futile act. Judge Stewart erred in attempting to 


order this futile process to proceed in the name of securing 


laintiff's right to a hearing. Such a ruling ignored the undis- 
p 


puted facts before the lower Court regarding defendants' unwilling- 
ness to prosecute plaintiff, the desire of a majority to reinstate 


him, but their inability to do so because of the absence of 


defendant Ramos. Plaintiff's suspension should have been lifted, 
and the charges dismissed to rectify what Judge Stewart should 
have found to be a due process violation. Clearly, these facts 
presented sufficient futility and inadequacies to permit 
plaintiff to proceed to litigate his First Amendment claims. 
Judge Stewart further erred by failing to find the process 


rutile and inadequate in light of the -ias and prejudgment «f 


at least two defendants. See pp. 31 - 50 supra. In Gibson 


v. Berryhill, supra, the Supreme Court .ound in a case alleging 
bias and prejudgment, that when the constitutional violations 
relate to the administrative process, itself, exhaustion of that 
process is not required. Id. at 574-575. 


Ir the instant case the matter of 
exhaustion of administrative remedies 
need not detain us long. Normally when 

a state has instituted administrative 
proceedings against an individual who 
then seeks a injunction in federal court, 
the exhaustion doctrine would require 

the court to delay action until the 
administrative phase of the state 
proceedings is terminated, at least where 
coverage or liability is contested and 
administrative expertise, discretion, 

or factfinding is involved. But this 
Court has expressly held in recent years 
that state administrative remedies need 
not be exhausted where the federal court 
plaintiff states an otherwise good cause 
of action under 42 U.S.C. §1984. McNeese 
v. Board of Education, 373 U.S. 668, 

10 L.Ed. 2d Gee; 83' S.Ck.. Las) Ci963):: 
Damico v. California, 389 U.S. 416, 19 
L.Bas: 24: 647, 88. S:CE. S26 (2967). 
Whether this is invariably the case even 
where, as here, a license revocation 
proceeding has been brought by the State 
and is pending before one of its own 
agencies and where the individual charged 
is to be deprived of nothing until the 
completion of that proceeding, is a 


question we need not now decide; for 

the clear purport of appellees’ complaint 

was that the State Board of Optometry 

was unconstitutionally constituted and 

so did not provide them with an adequate 

administrative remedy requiring exhaustion. 

the question of the adequacy of 

administrative remedy, an issue which 

under federal law the District was required 

to decide, was for all practical purposes 

identical with the merits of appellees 

lawsuit. 


This Cour. stated in Finnerty v. Cowen, 508 F.2d 979, (2nd Cir. 


In any event, we .agree with other recent 
opinions dispensing with the exhaustion 
requirement in situat..ons where the very 
administrative procedure under attack is 
the one which the agency says must be 
exhausted. Id. at 982-983. [Citations 
omitted]. 


Here, aS in Gibson, plaintiff attacked the composition and 


procedure of the process which a faction of the Board and the 


District Court, together, will have him exhaust. 

Moreover, by denying plaintiff the opportunity to 
litigate his First Amendment claim in the Federal Court, the 
District Court deprived him of the only forum in which that claim 
can be adjudicated. The defendants' administrative process cannot 


determine plaintiff's constitutional claims. In Finnerty v. 


Cowen, 508 F.2d 979 (2d Cir. 1974), a very recent case, this 
Court, in reversing the district court's dismissal of a social 
security and railroad retirement claimant because of failure to 
exhaust administrative remedies, stated that: 

Federal agencies like the 

{Railroad Retirement] Board 

"have neither the power nor 

the competence to pass on 

the Constitutionality of 

administrative or legislative 

action" Id. at 982. [Citations 

omitted. ] 

Plaintiff alleges serious violations of his First and 
Fourteenth Amendment rights. In Plano v. Baker, supra this 
court reversed the district court's decision to dismiss a 
plaintiff's complaint and to relegate him to the administrative 
process. As one of its reasons for so doing, tnis Court pointed 
out that the administrative process in Plano was inadequate 
because "the constitutional issues raised by this case, particu- 


larly in the First Amendment area, lie within the expertise of 


courts, not the expertise of administrators". Id. at 599. As 


this Court put it in Escalera v. New York City Housing Authority, 


425 F.2d 853, 865 (2d Cir. 1970), "Federal Courts...are the 


primary forum for vindicating federal rights". 


POINT V 


THE DISTRICT COURT ERRED 
IN FAILING TO ISSUE AN 
INJUNCTION 


The District Court's determination that no irreparable 
injury was shown to merit a preliminary injunction, rests on 
its erroneous finding that the administrative process is 
both constitutional and adequate. (See March 18, Opinion 
pp. 13, 15). As the facts of this case indicate, the adminis- 
trative process is dysfunctional. To require plaintiff to 
remain suspended and accused without a workable administrative 


process is irreparable harm. Moreover, as the District Court 


seemed to imply, and as the Supreme Court in Gibson v. Berryhill, 


supra ruled, a finding of unlawful bias and prejudgment is 
sufficient to warrant an injunction against the prosecution of 
charges before the unconstitutionally composed administrative 
tribunal has had an opportunity to render its verdict. Thus, 
the blatant admissions of bias and prejudgment on the parts of 
defendants Roher and Price, coupled with the absence of any 
viable administrative process whatsoever demonstrates ample 
irreparable injury. 

Sampson v. Murray, 5U.S.61 (1974) is inapposite and 
Judge Stewart's reliance on that case was misplaced. The Ais- 
missal of a probationary government employee, with no property 
rights, for her unwillingness to accept direction from her 
supervisors, is far different from the suspension and possible 
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dismissal of plaintiff who has property and liberty rights to 


a due process hearing. In Sampson, the probationary employee, 
whose due process rights were not as comprehensive as plaintiff's 
was at least presented with an operative administrative process. 
Plaintiff has none. Additionally, Sampson did not involve alle- 
gations of violations of constitutional rights. There, the 
employee was merely challenging an agency's non-compliance with 
its own procedures which could be rectified internally. As 
pointed out supra at 61,the determination of constitutional 
violations falls within the province of the federal courts and 
not a local educational agency certain of whose members are 
alleged to be committing those very constitutional violations. 
It is elemental that once a court finds a constitutional depri- 
vation irreparable injury exists and the court must issue an 
appropriate order to insure that such unlawful conduct is 


stopped. Gibson v. Berryhill, supra. 
— _— 


POINT VI 


THE DISTRICT 2T ERRED 
BY DISMISSINC *LAINTIFF'S 
DEFAMATION AND CONTRACT 

CLAIMS 


The lower Court ruled that since it dismissed the 
federal claims it was appropriate to dismiss plaintiff's 
state claims for defamation and breach of contract. Since 
the lower Court erred in its dismissal of the constitutional 
claims, the basis for dismissing the state claims evaporates. 

Moreover, since jurisdiction of this case is grounded, 
in part, on diversity jurisdiction pursuant to 28 U.S.C. 


§1332 the lower Court erred in dismissing the state claims 


under the theory of United Mine Workers v. Gibbs, 383 U.S. 


715 (1966). Plaintiff-hes a right to proceed in federal court 
with his state claims under section 1332 even if no federally 


based claims were made. 


CONCLUSION 


Plaintiff urges this Cu st to reverse the decision 
of the District Court and to order that the charges against 
him be dismissed, his suspension terminated, and the acts 


of the principi® defendants be declared in violation of the 


First and Fourteenth Amendments. Plaintiff further urges 


that his contract and defamation claims be remandea for 


further proceedings. 
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ATTORNEYS FOR PLAINTIFF-APPELLANT 


APPENDIX 


NEW YORK STATE E> ‘CATION LAW 
’ SECTION 2590-j(7) 


Each community board shall, subject to the provisions 
of paragraph (e) herein, have authority and resvonsibility with 
regard to trials of charges against any members of the teaching 
or supervisory service staffs of the schools within its juris- 
diction as follows: 


(a) No such employee who has served the full anu 
appropriate probationary period prescribed by, or in accordance 
with law, shall be found guilty of any charges except after a 
hearing and by the affirmative vote of a majority of all the 
members of the community board. The community board shall have 
the right to impose a penalty on an employee, consisting of a 
reprimand, a fine. suspension for a fixed time without pay, or 
dismissal, or transfer within the district or any one or more 
of them. 


(b) Charges may be initiated by the community super- 
intendent against any such employee for any of the following 
offenses: 


(1) Unauthorized absence from duty or excessive 


(2) Neglect of duty; 


(3) Conduct unbecoming his position, or conduct 
prejudicia] to the good order, efficiency or discipline of 
the service; 


(4) Incompetent or inefficient. service; 


(S) A violation of the by-laws, rules or regulations 


of the city board, chancellor, or the community board; or 


(6) Any substantial cause that renders the employee 
unfit to perform his obligations properly to the service. 


c) The community superintendent, in advance of the 
filing of charges and specifications, shall inform the employee 


accused and the community board of the nature of the complaint. 


No charges shell be brought more than six months after 

the occurrence of, the disccvery thereof, or the date when 
discovery should have occurred upon the exercise of the 
diligence, of the alleged incompetency or misconduct ex- 
cept where the charge is of misconduct constituting a 
crime when committed. 


(d) The employee charged shall be given an op- 
portunity to be heard, in person or by counscl, including 
the right to rece: ve a copy of the charges and specifica- 
tions, and shall be entitled to cross-examine opposing 
witnesses and tc call and examine witnesses in his own 
behalf. 


(e) Upon the service of a copy of the charges 
upon such employee and the filing thereof with the com- 
munity board, the community superintendent may recommend 
to the chancellor the suspension of any such employee. 

If the chancellor shall determine that the nature of the 
charge requires the immediate removal of the employee 

from his assigned duties, he may suspend such employee 

for a period not exceeding ninety days pending hearing 

and determination of charges, provided howe ::, that 

such employee shall be entitled to receive full compensa- 
tion during the period of suspension. In case tne em- 
ployee is acquitted, he shall be restored to his position. 


(f) The community board on receipt of a notice 
»f charges by the community superintendent against any 
employee shall appoint one or more trial examiners. The 
assigned trial examiner or examiners shall be selected 
from a panel of competenet persons maintained by the 
chancellor. The trial examiner shall administer the 
oath to all appropriate witnesses. A trial examiner shall 
have the power to subpoena witnesses, papers and records. 
The provisions of the civil practice law and rules in 
relation to enforcing obedience to a subpoena lawfully 
issued by a judge, arbit~ator, referee or other person 
in a matter not arising in an action in a court of 
record apply to a subpo 1 issued by a trial examiner 
as authorizec by this s ivision. The report of any 
such trial examiner shall be subject to finai action 
by the community board. The community board may reject, 
confirm or modify the report of the trial examiner or 
examiners. A vote of the majority of all mem- 


bers of the board shall be necessary for a finding of guilt 


and to impose a penalty or punishment. The employee may 
appeal to the city board from any ad\.erse determination or 


penalty imposed by such community board. The city board 
after reviewing the record in the case, shall have the 
power to make a final determination in the ccse subject 
to any provision for arbitration that may exist in agree- 
ments between the city bord and the organization 
resenting such employee, not inconsistent é 
law. Nothing coniained *1 this section sha 
aggrieved employee from seeking a review of 
determination by the commissioner or the cour 
scribed by law. 


CERTIFICATE OF SERVICE 
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